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T h e  T a x  C o O ) . f u i s s i o n e r ' s  D i s c r e t i o n s  
a p 4  I n d i s c r e t i o n s  
R a y  C o n w e l l ,  J u s t i n  Dabn~r a n d  P a u l  G l o v e r  
A u s t r a l i a ' s  t a x a t i o n  l a w  i s  r e n d e r e d  u n c e r t a i n  b y  t h e  i n c r e a s i n g  u s e  o f  s t a t u t o r y  a n d  n o n -
s t a t u t o r y  d i s c r e t i o n s .  R a y  C o n w e l i , J u s t i n D a b n e r  a n d  P a u l  G l o v e r ,  o f  D e l o i t t e R o s s  T o h m a t s u ,  
a r g u e  t h a t  s e l f - a s s e s s m e n t  o f  t a x  l i a b i l i t i e s  w i l l  f a i l  u n l e s s  t h e  t a x  s y s t e m  i s  s i m p l i f i e d  b y  l e s s  
r e l i a n c e  o n  d i s c r e t i o n s  a n d  b y  t h e  e s t a b l i s h m e n t  o f  a n  e f f e c t i v e  a p p e a l  a n d  r e v i e w  p r o c e d u r e .  
T h e  t a x  w h i c h  e a c h  i n d i v i d u a l  i s  b o u n d  t o  p a y  
o u g h t  t o  b e  c e r t a i n  a n d  n o t  a r b i t r a r y .  T h e  t i m e  o f  
p a y m e n t ,  t h e  m a n n e r  o f  p a y t p . e n t ,  t h e  q u a n t i t y  t o  
b e  p a i d ,  o u g h t  a l l  t o  b e  c l e a r  a n d  p l a i n  t o  t h e  
c o n t r i b u t o r  a n d  t o  e v e r y  o t h e r  p e r s o n .  
T
h e s e  w o r d s  w e r e  w r i t t e n  b y  A d a m  S m i t h  i n  1 7 7 6  i n  
1 b e  W e a l t h  o f  N a t i o n s .  A u s t r a l i a ' s  p r e s e n t  t a x  s y s -
t e m  f a i l s  e v e r y  o n e  o f  A d a m  S m i t h ' s  t e s t s .  W h i l e  
d i s c r e t i o n s  h a v e  b e e n  p r e s e n t  i n  o u r  t a x a t i o n  l a w  f r o m  
t h e  v e r y  b e g i n n i n g ,  t h e  w i d e s p r e a d ,  i n c r e a s i n g  a n d  
a l m o s t  u n c o n t r o l l e d  u s e  o f  t h i s  l e g i s l a t i v e  d e v i c e  o v e r  
r e c e n t  y e a r s  h a s  m a d e  o u r  t a x a t i o n  s y s t e m  c o m p l e x ,  
u n c l e a r ,  a n y t h i n g  b u t  c e r t a i n ,  a n d  a l m o s t  a r b i t r a r y .  N o t  
o n l y  i s  i t  d i f f i c u l t  t o  a s c e r t a i n  t h e  a m o u n t  o f  t a x  f o r  
w h i c h  i n d i v i d u a l s  a r e  l i a b l e ,  b u t  e v e n  t h e  m a n n e r  o f  
p a y m e n t - t a x  i n s t a l m e n t s ,  p r e s c r i b e d  p a y m e n t s ,  p r o -
v i s i o n a l  t a x ,  w i t h h o l d i n g  t a x ,  e t c .  - i s  o f t e n  u n c l e a r ;  
a n d  t h e  t i m e  o f  p a y m e n t ,  p a r t i c u l a r l y  u n d e r  t h e  n e w  
c o m p a n y  self-as~ssment s y s t e m  a n d  t h e  p r o p o s e d  f u l l  
s e l f - a s s e s s m e n t  s y s t e m ,  m a y  b e  q u i t e  d i f f i c u l t  t o  d e t e r -
m i n e .  
I n  a  c o n s u l t a t i v e  d o c u m e n t  e n t i t l e d  A  F u l l  S e l f  A s -
s e s s m e n t  S y s t e m  o f  T a x a t i o n ,  w h i c h  f o r m e d  g a r t  o f  t h e  
f e d e r a l  T r e a s u r e r ' s  t a x  s i m p l i f i c a t i o n  s t a t e m e n t  o f  1 3  
D e c e m b e r  1 9 9 0 ,  t h e  g o v e r n m e n t  h a s  f i n a l l y  c o m m i t t e d  
i t s e l f  t o  a  revie~ o f  t h e  C o m m i s s i o n e r ' s  d i s c r e t i o n s  
c o n t a i n e d  w i t h i n  t h e  In~ome T a x  A s s e s s m e n t  A c t  
O T A A ) .  T h e  a i m  i s  t o  e l i m i n a t e  a s  f a r  a s  p o s s i b l e  t h o s e  
d i s c r e t i o n s  a u t h o r i s i n g  t h e  C o m m i s s i o n e r  t o  a s c e r t a i n  
e l e m e n t s  o f  t a x p a y e r s '  t a x a b l e  i n c o m e ,  a n d  t o  r e p l a c e  
t h e m  w i t h  e x p l i c i t  r u l e s .  T h o s e  d i s c r e t i o n s  p e r t a i n i n g  
t o  t h e  C o m m i s s i o n e r ' s  a d m i n i s t r a t i v e  d u t i e s  o r  t h e  
p r o t e c t i o n  o f  t h e  r e v e n u e  ( i . e .  a n t i - a v o i d a n c e  
d i s c r e t i o n s )  a r e  t o  b e  l a r g e l y  r e t a i n e d .  B u t  t h e  p r o -
p o s e d  r e d u c t i o n  i n  t h e  n u m b e r  o f  t h e  C o m m i s s i o n e r ' s  
d i s c r e t i o n s  i s  a  n e c e s s a r y  a n d  o v e r d u e  s t e p  t o w a r d s  t h e  
s i m p l i f i c a t i o n  o f  t h e  A u s t r a l i a n  t a x a t i o n  s y s t e m .  
S t a t u t o r y  a n d  N o n - S t a t u t o r y  D i s c r e t i o n s  
T h e  1 9 1 5  v e r s i o n  o f  o u r  I T A A  c o n t a i n e d  o n l y  3 7  
d i s c r e t i o n a r y  p o w e r s .  B y  1 9 6 9  t h i s  n u m b e r  h a d  e x -
c e e d e d  3 0 0  ( W h e a t c r o f t ,  1 9 6 9 ) ;  f i v e  y e a r s  l a t e r  s o m e  
4 6 7  d i s c r e t i o n a r y  p o w e r s  i n  t h e  I T A A  w e r e  i d e n t i f i e d ,  
o r  o v e r  7 0 0  i f  a c c o u n t  w a s  t a k e n  o f  a n c i l l a r y  a n d  
s u b o r d i n a t e  t a x i n g  l e g i s l a t i o n .  D u r i n g  t h e  l a s t  ' 1 5  y e a r s  
t h i s  f i g u r e  h a s  p r o b a b l y  d o u b l e d  i f  n o t  t r e b l e d .  '  
I n  a d d i t i o n  t o  t h e s e  s t a t u t o r y  d i & . c r e t i o n s ,  r e c e n t  
d e v e l o p m e n t s  i n  t a x  administration~nave w i t n e s s e d  t h e  
. - . . , .  
g r o w t h  i n  t h e  e x e r c i s e  o f  d e  f a c t o  o r  n o n - s t a t u t o r y  
d i s c r e t i o n s ,  w h i c h  a r e  s a i d  t o  a r i s e  f r o m  t h e  n e e d  t o  
a d m i n i s t e r  t h e  l a w  f a i r l y .  I n s t a n c e s  o f  n o n - s t a t u t o r y  
d i s c r e t i o n s  i n c l u d e :  t h e  1 9 8 8  t a x  a m n e s t y ;  t h e  . a l l p w -
a n c e  i n  m o s t  c i r c u m s t a n c e s  o f  a  t a x  r e b a t e  u n d e r  
s e c t i o n  4 6  i n  r e s p e c t  o f  d i v i d e n d s  w h e r e  t h e  t a x p a y e r  i s  
t h e  b e n e f i c i a l  o w n e r  o f  t h e  r e l e v a n t  s h a r e s  b u t  t h e  
s h a r e s  a r e  r e g i s t e r e d  i n  t h e  n a m e  o f  a  c p r p o r a t e  
n o m i n e e ;  a n d  t h e  r e c e n t  t e n d e n c y  o f  t h e  C o m m i s -
s i o n e r  t o  ' i n t e r p r e t '  t h e  l a w  i n  a  m a n n e r  t h a t  i s  c l e a r l y  a t  
varianc~ W i t h  t h e  s t a t u t e  o n  t h e  g r o u n q  t h a t  h e  i s  g i v i n g  
e f f e c t  t o  ' t h e  p o l i c y ' .  
S t a t u t o r y  d i s c r e t i o n s  m a y  n o t  b e  a r b i t r a r y  i n  a  
s t r i c t  l e g a l  s e n s e .  B u t  t h e  s a r p e  c a n p . o t  b e  s a j d  o f  n o n -
s t a t u t o r y  d i s c r e t i o n s ,  w h i c h  b y  t h e i r  n a t u r e  a r e  e x e r -
c i s e d  i n  a n  a d  h o c  m a n n e r  a t  t h e  w h i m  p f  t h e  
C o m m i s s i o n e r  a n d  h i s  o f f i c e r s .  T h e  i d e a  t h a t  t h e y  a r e  
n e c e s s a r y  f o r  t h e  f a i r  a d m i r u s t r a t i o n  o f  t h e  l a w  i s  
e x t r e m e l y  d u b i o u s .  T h e  r e c e n t  d e c i s i o n  i n  D a v i d  
] o n e s  F i n a n c e  a n d  I n v e s t m e n t  P t y  L t d  v .  F C T 9 0  A T C  
4 7 3 0  d e m o n s t q t e s  t h a t  t a x p a y e r s  m a y  h a v e  n o  o r  l i t t l e  
p r o t e c t i o n  w h e r e  t h e  C o m m i s s i o n e r  c h a n g e s  n i s  m i n d  
i n  r e l a t i o n  t o  a  p r e v i o u s l y - e x e r c i s e d  n o n - s t a t u t o r y  
d i s c r e t i o n  o r  p r a c t i c e .  T h i s  c r i t i c a l  d e c i s i o n  i s  a n a -
l y s e d  b e l o w .  
I t  i s  i n  t h i s  c l i m a t e  o f  u n c e r t a i n t y  t h a t  t h e  g o v . . c r n -
m e n t  h a s  d e c i d e d  t o  i m p l e m e n t  s e l f - a s s e s s m e n t .  T a x -
p a y e r s .  a r e  t o  b e  J " e q u i r e d  n o t  o n l y  t o  d e t e r m i n e  w h a t  
t h e  l a w  i s ,  b u t  t o  s p e c u l a t e  o n  h o w  t h e  C o m m i s s i o n e r  
i s  l i k e l y  t o  e x e r c i s e  h i s  d i s c r e t i o n s ,  i f  a t  a l l ,  a n d  t h e n  
a c c o u n t  f o r  t h e i r  t a x  l i a b i l i t y  a c c o r d i n g l y .  
D i s c r e t i o n s  a n d  t h e  R i g h t  o f  R e v i e w  a n d  A p p e a l  
T h e  i n t r o d u c t i o n  o f  s e l f - a s s e s s m e n t  h a s  r e k i n d l e d  t h e  
d e b a t e  o v e r  t h e  d e s i r a b i l i t y  o f '  d i s c r e t i o n a r y  p o w e r s .  
T h e  t r e n d  t o w a r d s  i n c o r p o r a t i n g  e x t e n s i v e  d i s c r e t i o n -
a r y  p o w e r s  h a s  t r a d i t i o n a l l y  b e e n  j u s t i f i e d  a s  a  r e s p o n s e  
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to the variety and sophistication of transactions and 
other contingencies that are beyond the imagination of 
mortal draftsme~. Experiences during the 1970s high-
lighted the need for flexibility in the administration of 
the ITAA, and the draftsmen responded accordingly. 
However, hiding behind the cloak of the discretion can 
often be an easy way out for a draftsman or 
policymaker who is unable to state clearly the princi-
ples to be given statutory form. 
The effect, if not a purpose, of adding discretions 
to statute law is to circumscribe taxpayers' rights of 
review and appeal. Professor Wheatcroft (1969) con-
ceded that the majority of discretions then existing were 
reasonable. However, he was concerned that 
discretions should be reviewable and was impressed by 
the significant powers of review given to Australian 
taxpayers. Unfortunately, Australian taxpayers' rights 
to review have since been significanby curtailed, spe-
cifically as a result of the transfer of the review process 
from the Taxation Board of Review ('the Board') to the 
Administrative Appeals Tribunal (AAT). Where a 
former Board decision was taken on appeal to a court, 
the right of appeal was expressed to occur where a 
question of law was involved in the Board decision. 
This meant that, once a question of law was identified 
in the Board's decision, the whole decision was open 
to review by the court This was often referred to as a 
hearing de novo. The practical effect was that neither 
the Commissioner nor the taxpayer was bound by the 
evidence before the Board, but could elect to have the 
evidence rehe.ard or additional evidence adduced. 
In contr~t, appeals to the AAT are restricted to 
appeals on questions of law. That is to 'say, only 
qu~tions of law may at present be referred from the 
AAT to a court exercising judicial power; errors of fact 
may not be the Subject of review. This curtailment of 
taxpayers' rights under the AAT Act has been the 
subject of judicial co_!!lment; Gummow J in TNT Skypak 
International (Atist) Ply Ltd v. Fer 88 ATC 4270 ob-
served that the restriction on the right of appeal might 
be unconstitutional. 
'Administrative Common Sense' 
The justification for the exercise of non-statutory 
discretions (or, if you like, indiscretions) is embodied in 
the concept of 'administrative common sense' referred 
to by Lord Wilberforce in Vestey v. Inland Revenue 
Commissioners [1980] AC 1149. In relation to the 
activity of the Commissioners, his Lordship com-
mented: 
Of course they may, indeed should, a~ with 
administrative commonsense. To expend a iarge 
amount of taxpayers' money in collecting, or 
attempting to collect, small sums, would be an 
exercise in futility: and no-one is going to 
complain if they bring humanity to bear in hard 
cases. 
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However, this is clearly a very limited principle because 
his Lordship went on to say: 
When Parliament imposes a tax, it is the duty of 
the Commissioners to assess and levy it opon 
and from those who are liable by law ... but this 
falls short of saying that so long as they do not 
exceed a maximum they can decide that ben-
eficiary A is to bear so much tax and no more or 
that beneficiary B is to bear no tax. This would 
be taxation by self-asserted administrative dis-
cretion and not by law ... One should be taxed 
by law, and not be untaxed bY, concession. 
Similarly, Lord Edmond-Davies stated: 
No judicial countenance can be, or ought to be, 
given in matters of taxation to any system of 
extra-legal concessions. Amongst other reasons, 
it exposes revenue officials to temptation, which 
is wrong, even in the case of a service like the 
Inland Revenue, characterised by a wonderfully 
high sense of honour. . . The issue remains, 
however, as to what are the limits of the dis-
cretion envisaged by the expression 'adminis-
trative commonsense'. 
Some guidance is offered by the House of Lords 
decision in Inland Revenue Commissioners v. The Na-
tional Federation of Self-employed and Small Busi-
nesses Limtted[1982] AC 617. Under an arrangement to 
combat the use of false names in the newspaper 
industry, the Commissioners agreed that, if future tax 
were deducted at source, no'investigation into lost tax 
would be carried out. Although the majority of their 
Lordships concluded that the plaintiff had no standing 
to bring the proceedings, they held that the Commis-
sioners were acting genuinely in the care and manage-
ment of the tax laws entrusted to them by the st:atute. 
Lord Diplock referred to the 'wide managerial 
discretion as to the best means of obtaining for the 
National Exchequer from the taxes committed to their 
charge, the highest net return that is practicable having 
regard to the staff available to them and to the cost of 
collection'. Similarly, Lord Roskill referred to the 
arrangement as 'sensible' and 'in the best interests of 
everyone involved', and 'likely to lead to a greater 
collection of revenue than if the agreement had not 
been reached or amnesty granted'. 
This decision was followed in Preston v. Inland 
Revenue Commtsstoners[1985] 2 AllER 327. This case 
involved an alleged agreement betwe~ the taxpayer 
and the Commissioners whereby the taxpayer offered 
to withdraw his claims for relief if the Commissioners 
settled his tax affairs for the years in question and 
raised no further inquiries into these affairs. Some 
years later the Commissioners learned that certain 
shares had been sold in a tax-avoidance scheme prior 
to the alleged agreement. The taxpayer sought judi-
cial review of what was claimed to be breach of the 
a g r e e m e n t .  I n  d e l i v e r i n g  t h e  p r i n c i p a l  j u d g m e n t  L o r d  
T e m p l e t o n  r e m a r k e d  t h a t  n o  b r e a c h  o f  s ; : o n t r a c t  w a s  
i n v o l v e d  b e c a u s e  t h e  C o m t l } j s s i o n e r s  s ; : o u l d  n o t  b i n d  
t h e m s e l v e s  n o t  t o  p e r f o r m  i n  1 9 8 2  t h e  s t a t u t o r y  d u t y  
t h e y  h a d  o f  c o u n t e r a c t i n g  a  t a x  a d v a n t a g e .  H e  r e f e r r e d  
t o  t h e  d u t y  o f  f a i r n e s s  o w e d  b y  t h e  C o m m i s s i o n e r s  t o  
t h e  g e n e r a l  b o d y  o f  t a x p a y e r s  a n d  c o n t i n u e d :  
T h e  C o m m i s s i o n e r s  m a y  d e c i d e  t o  a b s t a i n  f r o m  
e x e r c i s i n g  t h e i r  p o w e r s  a n d  p e r f o r m i n g  t h e i r  
d u t i e s  o n  g r o u n d s  o f  u n f a i r n e s s ,  b u t  t h e  C o m -
m i s s i o n e r s  t h e m s e l v e s  m u s t  b e a r  i n  m i n d  t h a t  
t h e i r  p r i m a r y  d u t y  i s  t o  c o l l e c t ,  n o t  t o  f o r g i v e ,  
t a x e s .  
U n t i l  y e r y  r e c e n t l y ,  t h e  o n l y  A u s t r a l i a n  c a s e  t h a t  
t o u c h e d  u p o n  t h e  i s s u e  w a s  t h e  H i g h  C o u r t  d e c i s i o n  i n  
Q u e e n s l a n d T t U S t e e s L t m t t e d v .  F o w l e s ( 1 9 1 0 )  1 2 C L R  1 1 1 .  
T h e  C h i e f  C o m m i s s i o n e r  o f  S t a m p s  i n  Q u e e n s l a n d  h a d  
e n t e r e d  i n t o  a n  a g r e e m e n t  i n  r e l a _ t i o n  t o  t h e  p a y m e n t  o f  
c e r t a i n  s t a m p  d u t y .  I t  w a s  h e l d  t h a t  t h e  a g r e e m e n t  w a s  
w i t h i n  t h e  C o m m i s s i o n e r ' s  e x p r e s s  p o w e r s  a n d  a s  a  
m a t t e r  o f  f a c t  t o  h a v e  b e e n  m a d e  w i t h  t h e  a u t h o r i t y  o f  
t h e  g o v e r n m e n t .  N e v e r t h e l e s s ,  G r i f f i t h  C ]  w e n t  o n  t o  
r e c o g n i s e  t h a t :  
I n  t h e  p o w e r s  o f  a d m i n i s t r a t i o n  t h e r e  m u s t  b e  
i n c l u d e d  a  p o w e r  i n  t h e  G o v e r r u n e r l t  t o  m a k e  a n  
a g r e e m e n t  n e c e s s a r y  f o r  f a i r  a n d  r e a s o n a b l e  
a d m i n i s t r a t i o n .  
H o w e v e r ,  i t  c o u l d  b e  i n f e r r e d  f r o m  t h e  d e c i s i o n  t h a t  
s o m e  m e m b e r s  o f  t h e  C o u r t  m a y  h a v e  h e l d ,  i n  t h e  
a b s e n c e  e i t h e r  o f  a n  e x p r e s s  p o w e r  o f  t h e  C o m m i s -
s i o n e r  o r  o f  t h e  a u t h o r i t y  o f  t h e  E x e c u t i v e ,  t h a t  t h e  
C o m m i s s i o n e r  d i d  n o t  h a v e  t h e  p o w e r  t o  d o  t h a t  w h i c h  
t h e  A c t  d i d  n o t  e m p o w e r .  T h u s ,  i t  c o u l d  b e  a r g u e d  t h a t  
i f  a n y o n e  h a d  t h e  p o w e r  t o  r e l e a s e  t a x e s  i t  w o u l d  b e  t h e  
T r e a s u r e r ,  a s  t h e  a p p r o p r i a t e  m i n i s t e r  r e s p o n s i b l e ,  
r a t h e r  t h a n  t h e  C o m m i s s i o n e r .  T h i s  w p u l d  b e  c o n s i s t e n t  
w i t h  t h e  l e g i s l a t i v e  p o l i c y  c o n t a i n e d  i n  t h e  C o m m o n -
w e a l t h  A u d i t  A c t  g r a n t i n g  t o  t h e  M i n i s t e r  f o r  F i n a n c e  t h e  
p o w e r  o f  ' w r i t i n g  o f f '  i r r e c o v e r a b l e  t a x e s .  
T h e  p o s i t i o n  e s t a b l i s h e d  b y  t h e s e  c a s e s  w o u l d  
a p p e a r  t o  b e  t h a t ,  a l t h o u g h  t h e  C o m m i s s i o n e r  c a n ,  
u n d e r  h i s  g e n e r a l  a d m i n i s t r a t i v e  p o w e r ,  c o m p r o m i s e  
l i t i g a t i o n  i f  h e  i s  o f  t h e  b o n a  f i d e  v i e w  t h a t  t o  d o  s o  i s  
i n  t h e  g e n e r a l  i n t e r e s t  o f  t h e  r e v e n u e ,  h e  h a s  n o  g e n e r a l  
p o w e r  ( r e l i e f  p o w e r s  a s i d e )  t o  r e l e a s e  a  t a x p a y e r  f r o m  
t a x .  S i m i l a r l y ,  t h e  C o m m i s s i o n e r  c a n n o t  b i n d  h i m s e l f  o r  
h i s  s u c c e s s o r s  t o  e x e r c i s e  h i s  s t a t u t o r y  p o w e r s  o r  
d i s c h a r g e  h i s  s t a t u t o r y  d u t i e s  i n  a  p a r t i c u l a r  w a y .  
T h e  D a v i d  J o n e s  F t n a n c e  D e c i s i o n  
T h i s  p o s i t i o n  h a s  b e e n  l a r g e l y  c o n f i r m e d  b y  t h e  r e c e n t  
F e d e r a l  C o u r t  a n d  F u l l  F e d e r a l  C o u r t  d e c i s i o n s  i n  D a v t d  
j o n e s  F i n a n c e  a n d  I n v e s t m e n t  P t y  l i d  &  A n o r  v .  F C  o f  
T  9 0  A T C  4 7 3 0 .  T h e  C o m m i s s i o n e r  a s s e s s e d  t h e  
t a x p a y e r s  i n  r e s p e c t  o f  c e r t a i n  y e a r s  o f  i n c o m e  o n  t h e  
b a s i s  t h a t  t h e y  w e r e  n o t  e n t i t l e d  t o  a  d i v i d e n d  r e b a t e  
u n d e r  s e c t i o n  4 6 ( 2 )  o f  t h e  I T A A ,  s i n c e  t h e y  w e r e  n o t  t h e  
r e g i s t e r e d  l e g a l  o w n e r s  o f  t h e  r e l e v a n t  s h a r e s .  
T h e  C o m m i s s i o n e r ' s  a c t i o n s  w e r e  j u s t i f i e d  i n  l a w  
b y  t h e  H i g h  C o u r t  d e c i s i o n  i n  P a t c o r p  I n v e s t m e n t s  L t d  
v .  F C  o f T 7 6  A T C  4 2 2 5  b u t  w e r e  c o n t r a r y ,  t h e  t a x p a y e r s  
a r g u e d ,  t o  h i s  p r e v i o u s  w e l l  e s t a b l i s h e d  p r a c t i c e  ( o f  
s o m e  3 0  y e a r s )  o f  a l l o w i n g  t h e  r e b a t e  w h e r e  c o r p o r a t e  
t a x p : w e r s  b e n e f i c i a l l y  o w n e d  s h a r e s  t h a t  w e r e  r e g i s -
t e r e d  i n  t h e  n a m e  o f  c o r p o r a t e  n o m i n e e s .  T h i s  c o n -
c e s s i o n a r y  T a x  O f f i c e  p r a c t i c e  h a d  a p p a r e n t l y  c o n t i n -
u e d  d e s p i t e  t h e  c o n t r a r y  d e c i s i o n  i n  t h e  P a t c o r p  c a s e .  
S t a t u t o r y  d i s c r e t i o n s  m a y  
n o t  b e  a r b i t r a r y  i n  a  s t r i c t  
l e g a l  s e n s e .  B u t  t h e  s a m e  
c a n n o t  b e  s a i d  o f  n o n - s t a t u -
t o r y  d i s c r e t i o n s ,  w h i c h  b y  
t h e i r  n a t u r e  a r e  e x e r c i s e d  i n  
a n  a d  h o c  m a n n e r  a t  t h e  
.  • ,  
w h i m  o f  t h e  C o m m i s s i o n e r  
a n d  h i S  o f f i c e r s .  T h e  i d e a  
t h a t  t h e y  a r e  n e c e s s a r y  f o r  
t h e  f a i r  a d m i n i s t r a t i o n  o f  t h e  
l a w  i s  e x t r e m e l y  d u b i o u s .  
T h e  i s s u e  c o n s i d e r e d  i n  t h e  D a v t d  j o n e s  F t n a n c e  
c a s e  d i d  n o t • c o n c e r n  a n  a p p e a l  f r o m  t h e  d i s a l l o w e d  
o b j e c t i o n s  o f  t h e  t a x p a y e r s  b u t  r a t h e r  t h e  s e e k i n g  o f  
o r d e r s  b y  t h e  t a x p a y e r s  r e s t r a i n i n g  t h e  C o m m i s s i o n e r  
f r o m  t a k i n g  a c t i o n  i n  o r d e r  t o  r e c o v e P  t h e  t a x  a s s e s s e d  
a n d  d e c l a r i n g  t h a t  t h e  n o t i c e s  o f  a s s e s s m e n t  i s s u e d  
w e r e  n o t  a s s e s s m e n t s  o f  i n c o m e  t a x .  T h e  t a x p a y e r s  
a r g u e d  t h a t  t h e  i n t e r v e n t i o n  o f  t h e  C o u r t  w a s  j u s t i f i M  
d u e  t o  t h e  C o m m i s s i o n e r ' s  d e p a r t u r e  f r o m  h i s  l o n g -
s t a n d i n g  p r a c t i c e  w i t h o u t  w a r n i n g  a n d  w i t h  r e t r o s p e c -
t i v e  e f f e c t .  T h i s  d e p a r t u r e  a l l e g e d l y  c o n s t i t u t e d  a n  
a b u s e  o f  p o w e r  b y  t h e  C o m m i s s i o n e r  s i n c e  i t  d e f e a t e d  
t h e  t a x p a y e r s '  ' l e g i t i m a t e  e x p e c t a t i o n s '  a n d  w a s  c o n -
t r a r y  t o  t h e  o b l i g a t i o n  o f  a d m i n i s t r a t i v e  ' f a i r n e s s '  p l a c e d  
u p o n  t h e  C o m m i s s i o n e r .  
T h e  t a x p a y e r s '  a p p l i c a t i o n s  w e r e  d i s m i s s e d  a t  f i r s t  
i n s t a n c e  i n  t h e  F e d e r a l  C o u r t . b e f o r e  O ' L o u g h l i n ] .  T h e  
b a s i s  o f  t h e  d e c i s i o n  w a s  t h a t  w h e r e  a  t a x p a y e r  s e e k s  t o  
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challenge an assessment, he is limited to the objection/ 
appeal procedures contained in Part V of the ITAA; 
accordingly, the Court did not have the jurisdiction to 
intervene and grant the orders sought by the taxpayers. 
O'LOughlin J did acknowledge, however, that the 
Com.tllissioner is amenable to judicial review in respect 
of matters of general administration anti in matters 
concerning the exercise of discretionary powers. It is 
apparent from certain comments made by O'LoughlinJ 
that should the taxpayers have objected against the 
Commissioner's valid assessments and subseqUently 
appealed, the appeal would be determined not by the 
The wide use of discretions 
in our tax legislation renders 
the level of taxation in Aus-
tralia in the last decade of the 
20th century one of the least 
certain matters fac~ng the 
citizens of this country. What 
is certain is that virtually 
everyone will hav~ trouble 
determining how much tax 
he or she ought to pay. 
acts or omissions of the Commissioner but the terms of 
section 46(2) itself as authoritatively interpreted by the 
High Court in the Patcorp case. 
The taxpayer's appeal from O'LoughlinJ's decision 
to the Full Federal Court was successful. Marling and 
French JJ. (Pincus J dissenting) set aside the decision 
dismissing the taxpayers' application and dismissed a 
motion of the Commissioner that the Court had no 
jurisdiction to make J:he orders sought by the taxpayers. 
Marling and French JJ held that section 177 o~rt V of 
the ITAA could not displace the jurisdiction conferred 
on the Court by section 39B of the Judiciary Act (Cth); 
the proper exercise of that jurisdiction would result in 
the 'due making' of the assessment and the amount of 
.all particulars thereof being open to inquiry. Further-
more, it was not necessary for the Court to determine 
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fmally whether the nature of the abuse and excess of 
power alleged by the taxpayers would, if established, 
represent a bona fide attempt by the Commissioner to 
exercise his power. It was sufficient to say that the 
point was arguable. 
In his dissenting judgment, Pincus J held that the 
application of section 177(1) was not intended to be 
excluded or limit~d by section 39B of the Judiciary Act. 
Any proceedings brought under section 39B alleging an 
abuse of power in the issue of an assessment would, in 
the view of Pincus J, be effectively answered by the 
Commissioner tendering a notice of assessment. 
The Full Federal Court decision in the Davtd jones 
Finance case is clearly a landmark decision, giving 
taxpayers the prospect of challenging tax assessments 
under administrative law rather than under the ITAA. It 
seems to provide taxpayers with the possibility of some 
protection in the case of the exerciSe by the Commis-
sioner of non-statutory discretions, at least where the 
Coqunissioner alters his previous practice retrospec-
tively or without warning. Whether or not the High 
Court will confirm the deCision is a question the answer 
to which will be eagerly awaited by taxpayers and the 
Commissioner alike. Notably, the Commissioner's ap-
plication for special leave to appeal was dismissed by 
the High Court on 5 Au,gust on the basis that the dispute 
between the parties had been settled. However, the 
High Court did indicate that the matter was worthy of its 
consideration should the appropriate case arise. 
Should the High Court subsequently find in favour of 
the taxpayer in such a case, a legislative amendment to 
exClude the challenge of assessments under adminis-
trative law must be a strong possibility. 
At the time of writing, the full implications of the 
Full Federal Court decision are uncertain. But it seems 
clear that the taxpayers will not proceed with their 
administrative law challenge against the Commission-
er's refusal of section 46 rebates since, only weeks 
before the decision, they reached a settlement with the 
Tax Office of outstanding assessments up to 30 June 
1990. On the other hand the Commissioner is almost 
certain to seek leave to appeal to the High Court in 
order to prevent what was described by Pincus J as a 
'substantial weakening' of a 'critical part of the tax 
collection system'. 
Implications for Full Self-Assessment 
The proposed move to full self-assessment as disclosed 
in the consultative document issued on 13 December 
1990 promises to cause even more problemS for tax-
payers. Although the proposed system of private and 
general rulings will be binding on the Commissioner, 
this will not elevate rulings to the status of law. Rulings 
will still be subject to review by the AA T, and the courts 
and, therefore, taxpayers will continue to follow them 
at their peril. 
Paragraphs 4.11 and 4.12 of the consultative 
document state: 
W h e r e  a  T a x a t i o n  R u l i n g  a p p l i e s  t o  a  t a x p a y e r ' s  
c i r c u m s t a n c e s ,  t h e  C o m m i s s i o n e r  w o u l d  b e  
b o u n d  b y  t h e  o p i n i o n  e x p r e s s e d  i n  t h e  R u l i n g  s o  
f a r  a s  i t  a p p l i e s  t o  t h e  t a x p a y e r ' s  c i r c u m s t a n c e s  
a n d  p r o v i d e d  t h a t  t h e r e  h a s  b e e n  n o  c h a n g e  i n  
t h e  l a w .  I t  c o u l d  b e  n e c e s s a r y  t o  d e p a r t  f r o m  a  
r u l i n g ,  f o r  e x a m p l e  w h e r e  t h e r e  h a s  b e e n  l e g i s -
l a t i v e  c h a n g e  o r  a  j u d i c i a l  o r  q u a s i - j u d i c i a l  d e c i -
s i o n  a l t e r i n g  t h e  b a s i s  o f  t h e  r u l i n g  p r o v i d e d .  
S u b j e c t  t o  a n y  l e g i s l a t i v e  c o n s t r a i n t ,  a  d e p a r -
t u r e  f r o m  t h e  C o m m i s s i o n e r ' s  r u l i n g  w o u l d  
b e  o n  a  p r o s p e c t i v e  b a s i s  o n l y .  W h e r e  a  
T a x a t i o n  R u l i n g  i s  i s s u e d  w h i c h  d e p a r t s  f r o m  a  
p r e v i o u s l y  i s s u e d  T a x a t i o n  R u l i n g  o r  p r i v a t e  
r u l i n g ,  t h e  n e w  T a x a t i o n  R u l i n g  w o u l d  a p p l y  
p r o s p e c t i v e l y .  
A l t h o u g h  t h e  C o m m i s s i o n e r  w o u l d  b e  
b o u n d  b y  p r i v a t e  r u l i n g s  t h e y  w o u l d  b e  s u b j e c t  
t o  r e v i e w  b y  t h e  A d m i n i s t r a t i v e  A p p e a l s  T r i b u n a l  
a n d  t h e  C o u r t s .  T h e  p u r p o s e  o f  b i n d i n g  r u l -
i n g s  w o u l d  b e  t o  p r o v i d e  c e r t a i n t y  a n d  t o  
p r o t e c t  t a x p a y e r s  w h o  h a d  e n t e r e d  i n t o  
t r a n s a c t i o n s  a n d  c a l c u l a t e d  t h e i r  t a x  l i a b l l -
i t y  o n  t h e  b a s i s  o f  t h e  C o m m i s s i o n e r ' s  d e d -
s i o n  a s  i t  a p p l i e s  t o  t h e i r  c i r c u m s t a n c e s .  
( e m p h a s i s  a d d e d )  
P a r a g r a p h  6 . 2 5  s t a t e s :  
W h e r e  a  T a x a t i o n  R u l i n g  o r  a  r e l e v a n t  j u d i c i a l  
d e c i s i o n  a l t e r s  t h e  a p p l i c a t i o n  o f  t h e  l a w ,  t h e  
R u l i n g  o r  d e c i s i o n  w o u l d  b e  g e n e r a l l y  a p -
p l i e d  p r o s p e c t i v e l y .  T h e y  w o u l d  n o t  a p p l y  t o  
r e t u r n s  p r e v i o u s l y  l o d g e d  w i t h  t h e  T a x  O f f i c e .  I t  
f o l l o w s  t h a t  t h e  t a x p a y e r  w o u l d  n o t  b e  r e q u i r e d  
t o  s e l f  a m e n d  t o  g i v e  e f f e c t  t o  a  T a x a t i o n  r u l i n g  
o r  j u d i c i a l  d e c i s i o n  o n  a  r e t r o s p e c t i v e  b a s i s .  
( e m p h a s i s  a d d e d )  
T h e  T r e a s u r e r  p r o m i s e s  a  l o t  u n d e r  t h e  n e w  s e l f -
a s s e s s m e n t  s y s t e m .  N o t  o n l y  w i l l  t h e  t a x p a y e r  b e  a b l e  
t o  f i n d  p r o t e c t i o n  u p o n  f o l l o w i n g  a  r e l e v a n t  r u l i n g ,  b u t  
a n y  c h a n g e  i n  l a w  f o l l o w i n g  a  j u d i c i a l  d e c i s i o n  w i l l  b e  
' g e n e r a l l y '  a p p l i e d  p r o s p e c t i v e l y .  A s  i l l u s t r a t e d  b y  t h e  
c a s e  l a w  d i s c u s s e d  a b o v e ,  h o w e v e r ,  t h e  C o m m i s s i o n e r  
d o e s  n o t  h a v e  t h e  p o w e r ,  a s  t h e  I T A A  i s  p r e s e n t l y  
d r a f t e d ,  t o  a d m i n i s t e r  t h e  l a w  o t h e r  t h a n  a c c o r d i n g  t o  i t s  
s t r i c t  l e t t e r .  T h e  r o l e  o f  t h e  C o m m i s s i o n e r  a s  a d m i n -
i s t r a t o r  m u s t  r a d i c a l l y  c h a n g e  u n d e r  t h e  n e w  s y s t e m  i f  
t h e  a i m s  c o n t a i n e d  i n  t h e  c o n s u l t a t i v e  d o c u m e n t  a r e  t o  
b e  a c h i e v e d .  H e  m u s t ,  a t  l e a s t  t o  s o m e  e x t e n t ,  b e c o m e  
a  l a w m a k e r  o r  a  c o u r t .  
C o n c l u s i o n s  
T h e r e  c a n  b e  l i t t l e  d o u b t  t h a t  t h e  t a x  s y s t e m  i n  A u s t r a l i a  
t o d a y  i s  a  f a r  c r y  f r o m  t h e  i d e a l  t a x  w o r l d  o f  A d a m  
S m i t h .  
T h e  w i d e  u s e  o f  d i s c r e t i o n s  i n  o u r  t a x  l e g i s l a t i o n  
r e n d e r s  t h e  l e v e l  o f  t a x a t i o n  i n  A u s t r a l i a  i n  t h e  l a s t  
d e c a d e  o f  t h e  2 0 t h  c e n t u r y  o n e  o f  t h e  l e a s t  c e r t a i n  
m a t t e r s  f a c i n g  t h e  c i t i z e n s  o f  t h i s  c o u n t r y .  W h a t  i s  
c e r t a i n  i s  t h a t  v i r t u a l l y  e v e r y o n e  w i l l  h a y e  t r o u b l e  
d e t e r m i n i n g  h o w  m u c h  t a x  h e  o r  s h e  o u g h t  t o  p a y .  
G i v e n  t h a t  o u r  t a x  l a w s  a r e  a l m o s t  i n c o m p r e h e n -
s i b l e ,  o n e  w o u l d  e x p e c t  g o v e r n m e n t  t o  p r o v i d e  a s -
s i s t a n c e  t o  t a x p a y e r s  t o  i n t e r p r e t ,  u n d e r s t a n d  a n d  
c o m p l y  w i t h  t h e i r  t a x a t i o n  o b l i g a t i o n s .  I n  f a c t ,  t h e  
o p p o s i t e  i s  t h e  c a s e .  I n c r e a s i n g l y ,  t h e  A u s t r a l i a n  
T a x a u ( ) n  O f f i c e ,  u n d e r  p r e s s u r e  f r o m  g o v e r n m e n t  t o  
c u t  i t s  r e s o u r c e s  a n d  r e d u c e  t h e  c o s t  o f  c o l l e c t i n g  
r e v e n u e ,  h a s  n o  a l t e r n a t i v e  b u t  t o  p u s h  m o r e  a n d  m o r e  
o f  t h e  r e s p o n s i b i l i t y  f o r  c o m i n g  u p  w i t h  t h e  r i g h t  
a n s w e r  o n  t o  t a x p a y e r s  t h e m s e l v e s .  A n d  f a c e d  w i t h  t h e  
a l m o s t  i m p o s s i b l e  t a s k  o f  r e t a i n i n g  i t s  m o s t  c o m p e t e n t  
s t a f f ,  t h e  T a x a t i o n  O f f i c e  i s  s i m p l y  u n a b l e  t o  p r o v i d e  a  
h i g h - q u a l i t y  a d v i s o r y  s e r v i c e  f o r  t a x p a y e r s .  A l t h o u g h  
f r o m  t h e  C o m m i s s i o n e r ' s  p e r s p e c t i v e ,  t h e  s h i f t  f r o m  a n  
a s s e s s m e n t  p r o c e s s  t o  a u d i t  a n d  s e l f - a s s e s s m e n t  i s  n o  
d o u b t  j u s t i f i e d  i n  p u r e l y  c o s t - b e n e f i t  t e r m s ,  t h e  c h a n c e s  
o f  a n y  t a x p a y e r ,  h o w e v e r  c o m p e t e n t l y  a d v i s e d ,  i n t e r -
p r e t i n g  t h e  t a x  l a w s  i n  t h e  w a y  t h e  T a x a t i o n  O f f i c e  
w o u l d  a r e  p r o b a b l y  m u c h  t h e  s a m e  a s  h i s  c h a n c e s  o f  
w i n n i n g  t h e  l o t t e r y .  
T h e  i n t r o d u c t i o n  o f  t h e  n o n - s t a t u t o r y  d i s c r e t i o n  
r e p r e s e n t s  a  m a j o r  s h i f t  i n  t h e  u s e  o f  d i s c r e t i o n a r y  
p o w e r s  t h a t  h a s  e x p o n e n t i a l l y  i n c r e a s e d  t h e  u n c e r -
t a i n t y  f a c e d  b y  t a x p a y e r s .  S o m e  a d m i n i s t r a t i v e  
d i s c r e t i o n  i s  a d m i t t e d l y  a  p r a c t i c a l  n e c e s s i t y ;  b u t  a n  
e f f e c t i v e  r e v i e w  a n d  a p p e a l  s t r u c t U r e  n e e d s  t o  b e  
e s t a b l i s h e d .  W h i l e  t h e  i n t r o d u c t i o n  o f  t h e  F r e e d o m  
o f  I n f o r m a t i o n  l e g i s l a t i o n  a n d  t h e  A d m i n i s t r a t i v e  
D e c i s i o n s  O u d i c i a l  R e v i e w )  A c t  h a v e  p r o v i d e d  a  
w e l c o m e  e x t e n s i o n  o f  t a x p a y e r s '  r i g h t s  i n  c o n t e s t i n g  
t h e  e x e r c i s e  o f  s t a t u t o r y  d i s c r e t i o n s  u n d e r  t h e  t a x  
l a w s ,  t h e  t r a n s f e r  o f  t h e  r e v i e w  p r o c e s s  t o  t h e  A A  T  
w a s  a  r e t r o g r a d e  s t e p .  T h a t  i s  n o t  t o  s a y  t h a t  m a n y  
a s p e c t s  o f  t h e  1 9 8 6  c h a n g e s  t o  t h e  t a x  r e v i e w  p r o c e s s  
a r e  n o t  t o  b e  w e l c o m e d .  T h e  r i g h t  t o  s e e k  a n  
e x t e n s i o n  o f  t i m e  t o  l o d g e  o b j e c t i o n s  a n d  a p p e a l s  
a n d  t o  a d d  n e w  g r o u n d s  o f  o b j e c t i o n  d u r i n g  t h e  
r e v i e w  a r e  c l e a r l y  o f  b e n e f i t  t o  t a x p a y e r s .  B u t  t h e  
q u a l i t y  o f  t h e  r e v i e w  p r o c e s s  h a s  s u f f e r e d  a n d  t a x -
p a y e r s '  a p p e a l  r i g h t s  h a v e  b e e n  s e r i o u s l y  c u r t a i l e d .  
T h i s  i s  a n  a r e a  o f  t h e  t a x  l a w  t h a t  r e q u i r e s  u r g e n t  
i n t e r v e n t i o n  b y  e i t h e r  p a r l i a m e n t  o r  t h e  H i g h  C o u r t .  
W h e r e a s  e c o n o m i s t s  d r e a m  o f  a  l e v e l  p l a y i n g  f i e l d ,  
t a x  p r a c t i t i o n e r s  d r e a m  o f  c e r t a i n t y ,  w h i c h ,  t o  f u r t h e r  
t h e  a n a l o g y ,  r e q u i r e s  t h a t  t h e  g o a l  p o s t s  r e m a i n  i n  t h e  
s a m e  p o s i t i o n  t h r o u g h o u t  t h e  m a t c h  a n d  t h a t  t h e  
o f f i c i a l  u m p i r e  r e t a i n s  a b s o l u t e  c o n t r o l .  
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